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Frank and Waters Renew 
Their Call for Moratorium 

on Public Housing Demolition 
and Disposition

Congressman Barney Frank (D-MA), chair of the 
House Committee on Financial Services, and Congress-
woman Maxine Waters (D-CA), chair of the House Sub-
committee on Housing and Community Opportunity, 
have asked the Obama administration to act to preserve 
public housing. The latest effort in their ongoing cam-
paign is a letter urging Department of Housing and Urban 
Development (HUD) Secretary Sean Donovan to “impose 
a one-year moratorium on the approval of applications for 
the demolition or disposition of public housing units.”1 
The letter also emphasizes that public housing repre-
sents the federal government’s commitment to house the 
nation’s most vulnerable populations and that the private 
sector cannot make this commitment.2 Mr. Frank and Ms. 
Waters wrote a similar letter in August 2008 opposing 
HUD’s policy of cooperating with housing authorities’ 
demolition and disposition requests and arguing that the 
result has been a “loss of public housing units [which] has 
now reached epic proportions.”3

Background

The loss of public housing units stems in part from 
the debate regarding the relative merits of “hard” public 
housing units, which are owned and operated by public 
housing authorities (PHAs), versus the relative merits of 
tenant-based assistance. Some of the arguments against 
hard units are no longer true or are true only in limited 
situations. These criticisms include claims that hard units 
are more expensive than tenant-based assistance, they are 
often located in neighborhoods that are racially and eco-
nomically impacted, and they are often in disrepair. The 

1Letter from Barney Frank, Chair of the House Committee on Finan-
cial Services, and Maxine Waters, Chair of the House Subcommittee on 
Housing and Community Opportunity, to Shaun Donovan, Secretary 
of the Department of Housing and Urban Development (June 15, 2009), 
http://www.nlihc.org/doc/Frank-Waters-Letter-to-Donovan-6-15-09-
Moratorium.pdf [hereinafter June 15, 2009 Letter].
2Id.
3Letter from Barney Frank, Chair of the House Committee on Finan-
cial Services, and Maxine Waters, Chair of the House Subcommittee 
on Housing and Community Opportunity, to Steve Preston, Secretary 
of the Department of Housing and Urban Development (Aug. 13, 2008), 
http://www.nlihc.org/doc/Waters-Frank-Preston-8.13.08.pdf [herein-
after Aug. 13, 2008, Letter]. The Center on Budget and Policy Priorities 
(CBPP) concludes that between 1995 and 2008, approximately 170,000 
units of public housing have been lost and not replaced. BARBARA SARD 
& WILL FISCHER, CTR. ON BUDGET & POLICY PRIORITIES, PRESERVING SAFE, HIGH 
QUALITY PUBLIC HOUSING SHOULD BE A PRIORITY OF FEDERAL HOUSING POLICY 
(2008) 8.

mation on local housing programs, to assist residents 
with housing applications and waiting lists, and to work 
with local organizations to provide counseling services 
for residents who relocate.42 The court left open the possi-
bility that park conditions could improve so that a proper 
BIA lease might be issued and the park remain open long 
term, though no new or replacement tenants are currently 
permitted.43 After a six-month cooling-off period, BIA and 
Duro are ordered to participate in a settlement conference 
to explore future options for the allotment.44

Conclusion

At present, it is too soon to determine whether Duro-
ville will remain open indefi nitely. A small number of 
families have moved from the park since the court order 
was issued in April. Approximately thirty more are 
expected to relocate once a new manufactured home park 
opens in approximately one year, and a federal funding 
application will be fi led shortly to allow the relocation of 
an additional 200 manufactured homes from Duroville to 
the new park. The court appointed receiver is also working 
with the county, the Coachella Valley Housing Coalition, 
and the Desert Alliance for Community Empowerment to 
explore additional alternative housing options.45

As Judge Larson recognized, the issues raised by the 
Duroville case were not only legal in nature. The govern-
ment’s desire to close the park implicated humanitarian 
issues far broader than those that the court could feasi-
bly address in one decision. As such, Larson’s decision 
included a plea, sent out to the Torres Martinez tribe, Riv-
erside County, Governor Schwarzenegger, Senators Fein-
stein and Boxer, the U.S. Attorney, and more. The court 
encouraged these groups to work together “in resolv-
ing this crisis… to develop safe, healthy, affordable, and 
available housing for the residents of the Park” and others 
similarly situated.46 The court’s reasoning and underlying 
concern for alternative housing options should serve as 
a model for the pragmatic and equitable considerations 
inherent in any case involving tenant displacement. The 
case further points to the need to improve living condi-
tions for low-income, exploited populations, particularly 
those residing on tribal lands. n

42Id. at *8.
43Id. at *6, 9.
44Id. at *9.
45Email from Arturo Rodriguez, Directing Attorney, Migrant Farm-
worker Project, California Rural Legal Assistance, Inc., to Erin Liotta, 
Law Clerk, National Housing Law Project (June 18, 2009) (on fi le with 
NHLP).
46Duro, 2009 WL 1653548, at *6.
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reality is that replacing public housing units with vouch-
ers would increase federal costs and that many units are 
no longer located in “extreme poverty” neighborhoods.4 
Moreover, public housing is often the best option for fam-
ilies who have diffi culty utilizing tenant-based assistance, 
especially the elderly and disabled in high-cost areas. 
Although there are some “problem” developments that 
may not warrant preservation, these developments are 
the exception, not the rule.5 Further, there are some draw-
backs to tenant-based assistance.6 Some landlords view the 
voucher program as creating added paperwork and obli-
gations, without providing additional subsidies to cover 
those costs. Many voucher tenants encounter landlords 
who avoid renting to them and, in the worst cases, overtly 
state that they are not welcome.7 There are also situations 
in which entire communities seek to exclude voucher ten-
ants.8 Because of the complexities of replacement housing, 
the increased need for affordable housing due to the eco-
nomic crisis, the current condition of much of the public 
housing stock,9 and the problems with voucher use, the 
moratorium on approval of all demolitions and disposi-
tions of public housing is justifi ed. 

In 1983, Congress adopted Section 18 of the United 
States Housing Act, which limited HUD’s authority to 
approve an application for demolition or disposition.10 In 
1988, Congress added language requiring PHAs to pro-
vide one-for-one replacement of units in cases of demo-
lition or disposition.11 In 1995, Congress suspended the 
one-for-one replacement requirement12 and permanently 
repealed it in 1998,13 setting the stage for communities to 
jettison hard units while, in most cases, providing much 
of the replacement housing through the use of tenant-
based assistance. 

In the decade after the repeal of the one-for-one 
replacement rule, federal spending on low-income hous-
ing dropped dramatically.14 Also, since the 1980s, no 

4See SARD & FISCHER , supra note 3, at 6, 17.
5Id. at 19.
6Despite these drawbacks, it is important to note that many families 
prefer vouchers and are able to use them successfully, especially if they 
are provided with housing counseling.
7Three states and a number of cities across the country have laws pro-
hibiting discrimination based upon “source of income.” For more infor-
mation, see NHLP, Courts Consider Landlord Defenses to Source of Income 
Laws, 38 HOUS. L. BULL. 239 (2008).
8William Lee, Welch, Davis Working On Bill To Disperse Section 8 Renters, 
SOUTHTOWN STAR, June 25, 2009, http://www.southtownstar.com/news/
1638812,062509section8.article.
9Much of the public housing stock is currently in good condition. See 
SARD & FISCHER, supra note 3, at 2, 6-10.
10Pub. L. No. 98-181, § 214, 97 Stat. 1153 (1983).
11Pub. L. No. 100-242, 101 Stat. 1815 (1988).
12See Pub. L. No. 104-19, § 1002(a), 109 Stat. 194, 235 (July 27, 1995).
13Pub. L. No 105-276, Tit. V., § 531, 112 Stat. 2461, 2570 (Oct. 21, 1998), codi-
fi ed at 42 U.S.C.A. § 1437p (Westlaw June 22, 2009); see also NHLP, HUD 
HOUSING PROGRAMS: TENANTS’ RIGHTS § 15.2 (3ded. 2004).
14DOUGLAS RICE & BARBARA SARD, CTR. ON BUDGET & POLICY PRIORITIES, 
DECADE OF NEGLECT HAS WEAKENED FEDERAL LOW-INCOME HOUSING PRO-
GRAMS (2009), http://www.cbpp.org/cms/index.cfm?fa=view&id=2691.

signifi cant numbers of public housing units have been 
built. Decreases in both operating and capital funds forced 
(or perhaps excused) PHAs to search for ways to demolish 
or dispose of properties they could not afford to repair 
or operate. The loss of affordable housing was exacer-
bated in 2006 by HUD’s position that replacement tenant-
based assistance, known as tenant protection vouchers, 
need only be provided for units that were occupied at the 
time of the demolition or disposition application.15 This 
policy institutionalized the loss of units resulting from 
signifi cantly reduced and inadequate federal funding and 
harmed communities where PHAs allowed large num-
bers of units to become or remain empty in the run-up 
to demolition or disposition. Congress responded to this 
new HUD policy by stating in consecutive appropriations 
acts that HUD must provide tenant protection vouchers 
for all units occupied within twenty-four months of the 
demolition or disposition request.16 

Recent Correspondence with HUD

In 2007, recognizing the need to address statutes and 
departmental practices that allowed and even encour-
aged the demolition or disposition of thousands of pub-
lic housing units, the Committee on Financial Services 
requested that the National Low Income Housing Coali-
tion (NLIHC), the Housing Justice Network (HJN) and the 
National Training and Information Center (NTIC) submit 
comments on Sections 18,17 2218 and 3319 of the United 
States Housing Act. Section 18 provides that the HUD 
Secretary shall approve a demolition application if the 
PHA certifi es that the property is physically and fi scally 
obsolete or too expensive to maintain, or a disposition 
application if retention is not in the best interest of the res-
idents or the agency.20 Section 22 allows PHAs to convert 
voluntarily a development or portion thereof to tenant-
based assistance. Section 33 requires a mandatory con-
version of public housing units so that they are no longer 
funded as public housing and the tenants receive tenant-
based assistance. 

HJN, NTIC and NLIHC sent a letter to the commit-
tee on January 22, 2008. They called for mandatory one-
for-one replacement of demolished or disposed of public 
housing. They requested a guaranteed right of return for 
displaced residents to counter the permanent displace-
ment of families who did not satisfy onerous move-in 
requirements of newly renovated or constructed develop-
ments. They explained the need for a uniform standard 

15See NHLP, New HUD Relocation and Replacement Voucher Policy for Pub-
lic Housing Demolition and Disposition, 37 HOUS. L. BULL. 77 (2007).
16See, e.g., Omnibus Appropriations Act, 2009, Pub. L. No. 111-8 (Mar. 10, 
2009) (formerly H.R. 1105), Tenant Based Assistance.
1742 U.S.C.A § 1437(p) (Westlaw June 22, 2009).
18§ 1437(t).
19§ 1437z-5.
20§ 1437p(a)(1)(A).
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for demolition or disposition. Further, they argued for a 
non-discriminatory and adequate relocation process that 
is enforceable by residents and for tenant participation in 
the decision-making process.21 

Subsequently, advocates pressed members of Con-
gress to request information from HUD regarding pub-
lic housing. For example, advocates sought information 
regarding the number of units lost, the characteristics of 
those units, the number of units replaced, the income lev-
els for eligibility and rents charged (rent affordability) for 
any replacement units. In addition, advocates requested 
information about the status of families who were dis-
placed by demolition or disposition. 

On June 4, 2008, Mr. Frank and Ms. Waters wrote to 
then-Acting HUD Secretary Roy A. Bernardi seeking data 
on the number of demolition or disposition applications 
submitted, approved and pending since 2000, the number 
and location of affected units, the identities of the respon-
sible housing authorities, and the number and location of 
rebuilt units affordable to extremely low- and very-low 
income people. 22 Mr. Frank and Ms. Waters also asked 
for the yearly average number of applications and units 
that were approved for demolition or disposition and the 
percentage of rejected applications. Additionally, they 
requested information regarding the type of housing or 
subsidy received by displaced residents, the occupancy 
rates since 2000 of the properties approved for demolition 
or disposition, and the unmet capital needs of the devel-
opments for which demolition or disposition had been 
approved.

21Letter from NLIHC, HJN & NTIC to Barney Frank, Chair of the House 
Committee on Financial Services, and Maxine Waters, Chair of the 
House Subcommittee on Housing and Community Opportunity (Jan. 
22, 2008) (on fi le with NHLP). 
22Letter from Barney Frank, Chair of the House Committee on Finan-
cial Services, and Maxine Waters, Chair of the House Subcommittee on 
Housing and Community Opportunity, to Roy Bernardi, Acting Sec-
retary of the Department of Housing and Urban Development (June 4, 
2008) (on fi le with NHLP).

Mr. Frank and Ms. Waters maintain that 
“vouchers are not a substitute for the 

permanent replacement of hard public 
housing units, which represent a permanent 
commitment to providing affordable housing 

and services within a community.”

In July 2008, HUD responded that since 2000, 1466 
applications had been approved, allowing demolition or 
disposition of 99,032 units. With regard to replacement 
housing, 33,006 public housing units were created, 18,986 
tax credit affordable units were created, 9326 mixed-
income units (the latter two categories not separated by 
level of affordability) were constructed and 64,210 Hous-
ing Choice Vouchers (HCVs) were issued. Eighty-nine 
demolition applications were then pending, representing 
16,672 units of public housing. From 2000 through 2008, 
HUD approved 162 applications per year, represent-
ing 11,000 units per year. According to the letter, HUD’s 
“model for replacement housing [including the issuance 
of large numbers of HCVs] provides a one-for-one replace-
ment of public housing units demolished or disposed of…
while creating more housing options for families beyond 
the traditional public housing stock.” 23

By letter of August 13, 2008, Ms. Waters and Mr. Frank 
called upon then-Secretary Steve Preston “to immediately 
cease approval of all demolition and disposition applica-
tions until legislation is enacted to reform this program.”24 
They noted that HUD’s data refl ected a loss of more than 
60% of demolished or disposed of public housing units. 
The letter also noted that HUD continued to approve 
PHAs’ applications, that public housing serves “our most 
vulnerable populations, including the elderly and dis-
abled” and that vouchers do not compensate families for 
the loss of hard units attached to a community. 

The prior administration refused to accede to the 
moratorium request. On September 9, 2008, Secretary 
Preston wrote to Mr. Frank that while approval was not 
automatic, HUD was required by Section 18 to review 
applications. The Secretary gave examples of situations in 
which the insertion of vouchers in place of hard units had 
resulted in an increase in the number of assisted units, 
and supported vouchers as a vehicle for enabling families 
to transition out of public housing.25 

While recognizing HCVs as “an important compo-
nent of our national affordable housing policy,” in their 
most recent letter Mr. Frank and Ms. Waters maintain that 
“vouchers are not a substitute for the permanent replace-
ment of hard public housing units, which represent a 

23Letter from Mark A. Studdert, Gen. Deputy Assistant Sec. for Cong. 
& Intergovernmental Relations, to Barney Frank, Chair of the House 
Committee on Financial Services, and Maxine Waters, Chair of the 
House Subcommittee on Housing and Community Opportunity (July 
2, 2008) (on fi le with NHLP).
24See Aug. 13, 2008, Letter, supra note 3; see also: CTR. ON BUDGET & POLICY 
PRIORITIES, POLICY BASICS: INTRODUCTION TO PUBLIC HOUSING (2008), http://
www.cbpp.org/cms/index.cfm?fa=view&id=2528.
25Preston Says HUD Must Consider Demolition, Disposition Applications, 
Effectively Rules Out Moratorium, 36 HOUS. & DEV. REP. 582 (Sept. 29, 
2008).
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permanent commitment to providing affordable housing 
and services within a community.”26 They assert that the 
$4 billion allocated through the American Recovery and 
Reinvestment Act of 2009 (ARRA)27 for public housing 
capital funds “signals a renewed commitment to funding 
and preserving our public housing stock.”28 

Conclusion

The $4 billion in capital fund investments in ARRA29 
and other stimulus funds represent a down payment on 
the public housing capital improvement backlog, which 
is estimated to be between $22 billion and $32 billion.30 
Accordingly, it is time to revisit HUD’s continuing defer-
ence to PHAs’ certifi cations that their public housing is 
obsolete as to physical condition and cannot be returned 
to useful life under any cost-effective plan.31 Housing resi-
dents and advocates should consider supporting the efforts 
of Mr. Frank and Ms. Waters to obtain a moratorium. n

26June 15, 2009 Letter, supra note 1.
27Pub. L. No. 111-5, 123 Stat. 115, 214 (Feb. 17, 2009). 
28June 15, 2009 Letter, supra note 1.
29Pub. L. No. 111-5, 123 Stat. 115, 214 (Feb. 17, 2009). 
30See SARD & FISCHER , supra note 3.
3142 U.S.C.A. § 1437p (Westlaw June 22, 2009).

Fifth Circuit Holds Public 
Housing Demolition Law 

Unenforceable*

The Court of Appeals for the Fifth Circuit handed 
public housing residents a crushing defeat in Anderson 
v. Jackson,1 holding that, in the context of the demolition 
of housing developments, tenants’ notice and reloca-
tion rights under the United States Housing Act2 are not 
enforceable under 42 U.S.C. § 1983. While the Fifth Circuit 
recognized that the United States Housing Act could be 
enforced under the Administrative Procedure Act (APA), 
the court held that public housing residents were not enti-
tled to an injunction, fi nding that they had not met their 
burden of showing a likelihood of success on the merits 
of their APA claim. The decision takes an expansive view 
of the Supreme Court’s decision regarding § 1983 in Gon-
zaga University v. Doe,3 which narrowed court access to 
enforce individual rights. The Fifth Circuit was the fi rst 
circuit to rule on the enforceability of the demolition pro-
vision following the statute’s modifi cation by Congress in 
1998, and the legislative history of the provision weighed 
heavily in the court’s decision. Nevertheless, two district 
courts from other circuits have reached the opposite con-
clusion regarding the post-modifi cation enforceability of 
the demolition provision,4 suggesting the possibility of a 
future circuit split on this question. 

Facts

The Housing Authority of New Orleans (HANO) sub-
mitted an application to the Department of Housing and 
Urban Development (HUD) requesting approval to demol-
ish and redevelop four public housing developments that 
were in a state of disrepair. HANO assured the federal 
government that it would provide comparable housing 
to the residents and cover relocation costs. To inform the 
residents, HANO sent two notices, published a notice in 
several newspapers, and held several meetings.5

*This article was written by Rochelle Broboff, Directing Attorney, 
Herbert Semmel Federal Rights Project, National Senior Citizens Law 
Center. The Federal Rights Project hosts a listserv for public interest 
advocates providing timely summaries of cases pertaining to access to 
the courts. To join, email rbobroff@nsclc.org. 
1556 F.3d 351 (5th Cir. 2009).
242 U.S.C.A. § 1437p(a)(4) (West 2003).
3536 U.S. 273 (2002).
4Arroyo Vista Tenants Ass’n v. City of Dublin, 2008 WL 2338231 
(N.D.Cal. May 23, 2008); Givens v. Butler Metro. Hous. Auth. 2006 WL 
3759702 (S.D. Ohio 2006).
5Anderson, 556 F.3d at 354. Signifi cantly, the opinion is silent on the tim-
ing of those meetings, which took place after HANO submitted to HUD 
the application for permission to demolish the public housing. 


